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Cynthia F. Pasternak - Pasternak, Pasternak & Patton, A Law Corp.

President-Elect of Beverly Hills Bar Association


Chair of Commitee on Judicial Independence

JUDICIAL INDEPENDENCE

BHBA has long been committed to judicial independence, where decisions are based on law and fact, regardless of politics and the popularity of a decision.  To that end, years ago, the Beverly Hills Bar Association formed a Committee on Judicial Independence which created a formalized written policy designed to accurately, quickly and fairly respond to criticism of judges and courts.  The committee felt that a policy was necessary because the administration of justice largely depends on public confidence in judges and the judicial system.

Under the Current Formalized Standards developed by the committee, the criticism must consist of:


· inaccurate, misleading or ad hominem attacks on a judge in a specific case; or

· attacks which may adversely affect the administration of justice.


BHBA policy includes specific guidelines of when the bar should and should not respond and substantive drafting techniques.  With regard to timing, BHBA's policy recommends that a prompt, but accurate response be made within 24 – 48 hours of publication of the criticism or report, but ideally, the response should be made before the criticism is published if, for example, we learn of it through news media.
The form of the response should be such that it will receive the same notoriety as the criticism.  Typically, this is in the form of press releases, Op. Ed. articles, educational forums, letters to elected officials.

Here are some examples of what BHBA has done:

A.
Judge Nancy Weben-Stock of the Orange County Superior Court - You probably recall her decision giving O.J. Simpson custody of his children rather than the parents of his murdered wife, Nicole Brown Simpson  The public response was outrage and there were threats of recall against Judge Weben-Stock.
BHBA Response:  It just so happens that during that time, a meeting was underway of the California Association of Local Bars, an organization of statewide bar leaders of which BHBA was a founder.

CALB got a call from the Presiding Judge and the entire group drove to the Santa Ana courthouse.  A press conference was held in the Presiding Judge's chambers, supporting Judge Weben-Stock and the independence of the judiciary.  Days later, a BHBA Past President appeared on a 3-hour radio talk show, answering caller's questions about judicial independence.

B.
Justices Alfred Goodwin and Stephen Reinhardt of the Ninth Circuit Court of Appeals - Another example of BHBA's response to attacks against the judiciary involves a controversial decision rendered by Justices Goodwin and Reinhardt.  The Court decided that the words "under God" in the Pledge of Allegiance violated the Establishment Clause of the First Amendment (which prohibits Congress from making any 
law"respecting an establishment of religion.")
Criticism against Justices Goodwin and Reinhardt came fast and furious:  Among many others, it included comments from:


President Bush calling the decision "ridiculous" and insisting that America needs 
"common sense judges who understand that our rights were derived from God;"


Senator Tom Daschle who called decision "nuts", New York Governor George Pataki, 
"junk justice", and Republicans in Congress urging school boards to ignore the decision


Reverend Jerry Falwell referred to Goodwin and Reinhardt " as dumb and dumber"


Goodwin and Reinhardt received death threats and hate mail.  There were petition drives 
to impeach them and plans to picket Reinhardt's home.

BHBA Response:  BHBA's Committee on Judicial Independence made a thorough study of this volatile situation.  The committee generated a formal Report with Recommendations that still serves as a guide to BHBA and has been disseminated to other bar associations as a suggested procedure for responding to attacks against the judiciary and judicial process.  In addition, a President's Page in BHBA's Bar Brief Newsletter was dedicated to a discussion of the importance of judicial independence.
C.
Judge Loren McMaster – Sacramento Superior Court - Judge McMaster was criticized for his Decision that California's New Domestic Partnership Law does not violate Proposition 22, a 2000 resolution banning same-sex marriage.

The response to Judge McMaster by the losing party, Campaign for California Families, was to say that the judge "trashed the vote of the people and ruled in favor of corrupt legislators who hated the voters' opinions on marriage."  Randy Thomsson, Executive Director.  CCF also filed a Recall Petition against Judge McMaster.

BHBA Response:  As current Chair of BHBA's Committee on Judicial Independence, I contacted the Sacramento Bar Association, and other entities and individuals coordinating Judge McMaster's response.  Judge McMaster hired a PR firm to strategize and coordinate his defense.

The PR firm instructed Judge McMaster to maintain a low profile.  We invited McMaster to participate in our April 14, 2005 "And Justice for All" panel.  Unfortunately, with the recall looming, Judge McMaster was advised to decline.

D.
District Attorney Steve Cooley's statement calling jurors in the Robert Blake murder trial "incredibly stupid."
BHBA Response:  BHBA issued a press release opposing these remarks.

E.
Congress and the President's attempts to intervene in the judicial process in the Terri Schiavo matter.
BHBA Response:  BHBA has published articles and joined in support of the American Bar Association against these actions.
BHBA's current activities in support of judicial independence include coordinating a nationwide effort of bar associations and other legal groups from around the country to join in a statement supporting judicial independence.  The statement will be presented at the 2005 annual conferences of the American Bar and California State Bar Associations.
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