
THE RULE OF LAW

The Rule of Law is not well defined.  It needs to be. The lack of a definition lends to its use as an epithet for whatever the speaker wants it to mean.  It also prevents the study of its aspects and its effects.  Study will test and refine the rule.  Study will allow predictions of its effects to be tested.  Assuming its benefits can be predicted and verified the Rule of Law will be validated as the fundamental value which sets one nation above another in its recognition of both human rights and economic success.   

A fair justice system founded in tolerance and integrity guarantees the rights of individuals against the government, the powerful, and the many.  The Rule of Law provides that tolerance and integrity.  It gives respect to both personal rights and property rights.  Because these rights are the primary incentive for achievement, they bring to the nations that follow the Rule of Law economic and political success as well.  The Rule of Law can be reduced to five essential elements::  

LISTNUM ParaNumbers2 \l 1  Fair Access.  The justice system is reasonably open and available to all, and does not impose oppressive burdens on the participants; 

LISTNUM ParaNumbers2 \l 1  Fair courts.  The courts exhibit tolerance and integrity. They are competent, and efficient. Judges are impartial and independent, randomly assigned, and not subject to political influence or manipulation
LISTNUM ParaNumbers2 \l 1  Fair Laws.  The laws are public, clear and reasonable when applied to human experience; 

LISTNUM ParaNumbers2 \l 1  Fair Administration.  The administrative branch, prosecutors, and police, are reasonably fair, competent, and efficient; and

LISTNUM ParaNumbers2 \l 1  All are subject to the law. Government officials including the  President,  Supreme Court and the Congress, consent to being subject to the law.  
The Rule of Law is a process.  It depends on the constant application of tolerance and integrity through a justice system founded on these five necessary elements.  Each country implementing the Rule of Law will produce its own legislation, administrative methods and judicial decisions.  Each system while based upon the same five elements will be formed to the particular time, culture and circumstance where it is implemented.  By fostering and promoting the process which is the Rule of Law, no matter what the place or time, all societies can benefit from its implementation.

In attempting to define the essential elements of the Rule of Law, I have reviewed the attempts of others.  While I did not discover any other enumerated lists I did find narratives such as the following.  My comments are in brackets:

(The rule of law can be defined as a system in which [FAIR LAWS]the laws are public knowledge, are clear in meaning, and apply equally to everyone. They enshrine and uphold the political and civil liberties that have gained status as universal human rights over the last half‑century. In particular, anyone accused of a crime has the right to a fair, prompt hearing and is presumed innocent until proved guilty. [FAIR COURTS] The central institutions of the legal system, including courts, [FAIR ENFORCEMENT] prosecutors, and police, are reasonably fair, competent, and efficient. Judges are impartial and independent, not subject to political influence or manipulation. Perhaps most important, the government is embedded in a comprehensive legal framework, [THE LAW APPPLIES TO EVERYONE]  its officials accept that the law will be applied to their own conduct, and the government seeks to be law‑abiding.( ADVANCE \d4


The Rule of Law Revival, Thomas Carothers, Foreign Affairs, c.1998, Vol. 77, No. 2 1998
The fundamental importance of the Rule of Law has been widely recognized.  Justice Anthony Kennedy, in his "Dialogue on Freedom" program of the ABA, talks about The Freedom Initiative.  He says: 

"I want lawyers to be once again advocates for the Rule of Law.  And this involves a reassessment by lawyers of very fundamental principles of democracy and of our culture and of our history, and freedom.  So, I think of this in part as a way to re‑energize the Bar so that the Bar can reaffirm and rededicate itself to these first principles..."  

 

Some challenge to the Rule of Law as peculiar to the Western world or not suitable to all cultures.  Some see the current success of the nations which follow the Rule of Law as chance, good fortune or a mere shifting in the vagueries of history.  If the process (the Rule of  Law) has inherent value, it should be possible to show a direct relationship between the integrity with which a nation enforces the Rule of Law and the success, economic and otherwise, of that nation.  For example, one might predict a correlation between the number of attorneys in a country and that country(s economic standing.  The extent of the independence of the judiciary or of individual rights could also be tested  to see whether they correlate to economic success.
By enunciating a guiding principal, we add purpose and strength to our endeavors.  For example, when we are asked why do we do Blue Car, ADR in the schools, support independence of the judiciary, it is much more powerful to see them all as pieces in the picture of creating a community that is founded on the Rule of Law, not one which is governed by the powerful who trade favors for rights.  

At the 2000 Conference of Delegates for the State Bar of California, the outgoing head of the California Judges Association, and the incoming President of the California State Bar, gave two seemingly unrelated addresses.  The former spoke on the importance of the independence of the judiciary to our judicial system and the recent role of lawyers in rebuffing attempts to remove judicial officers based upon unpopular decisions.  The latter spoke to the importance of lawyers and the judicial system in creating and preserving property rights as a cornerstone to the economic and political success of the United States.
Impressed by the insight of both speeches, I shared my enthusiasm with a colleague.  My friend, however, responded that while he liked the judge(s theme of protecting our judicial officers, he was left cold by Madden(s discourse on the importance of preserving property rights.  To him it sounded like the difference between the Democrats and the Republicans.  One side starts from a people point of view.  The other side starts from the creation and preservation of property rights.  But our legal system is not either humanism nor trickle down economics alone.  The two are part and parcel of the same coin, integrity.  

A justice system with integrity guarantees the rights of individuals against the government, the well-funded, and the many.  It gives the individual not only personal rights but property rights.  These rights are primary incentive for achievement.  The integrity of our justice system is dependent upon the elements of the Rule of Law.   We often talk about an independent judiciary, access to the system, equal rights and an endless list of other characteristics of the Rule. How much more powerful would it be to see an injustice and put it into its proper place as one of the clearly identifiable elements:  Fair laws or access.  How much clearer would our thinking and our discussions be if we learned to discuss access by defining the costs of allowing or denying access to certain groups. Having the jargon to debate the effects of judicial elections on the independence of the judiciary.   A few examples are instructive.

Access
Access is one of my suggested five elements of the Rule of Law.  (The others are: Fair Laws, Fair Administration, Fair Courts, and Equal Treatment.)  Access to the justice system can be denied in a number of different ways:  Jurisdiction can be removed or narrowed,  the costs of access, personal or monetary can be increased, or procedural barriers may be imposed such as an increase in the burden of proof. 

In Chicago an aging holocaust victim sought to recover $40,000,000 of Klimt paintings stolen from her parents in Austria by the Nazis.  Her access to the courts was dependent upon finding a court that would take jurisdiction over the case, an attorney she could afford and a filing fee that did not price her out of court.  This victim(s case was featured in a number of programs including a program jointly sponsored by the Beverly Hills Bar Association and the Los Angeles County Museum of Art.  Her suit was brought here in the United States. This was necessary because the filing fee to bring the suit in Austria, where the theft occurred would have been 2% of the amount sought to be recovered.  For the art valued at $40,000,000, the fee would have been $800,000, a prohibitive amount.  The case demonstrated that justice is dependent not only upon fair laws and an independent judiciary but also upon access to the system.   Restrictions on access to the courts favor those with the greater resources.  Without access, justice remains a mirage.

Recently access to the legal system has come under attack in the United States in varied forms.  Tort reform done in a manner that respects only the rights of the defendants is an example of an unreasonable restriction on access to the courts.  Attempts to impose the English Rule, allowing the successful party to recover fees and costs from the losing party, is a related form of restriction on access.  The Rule which has some element of fairness when applied between peers becomes an effective deterrent and denial of access when applied between persons of disparate resources.  Restrictions on recoveries or on attorneys( fees are often arbitrary with no consideration given to providing remedies for the torts.  Conduct which harms citizens should still be remedied by means such as increased transparency and reasonable awards to those harmed.  Tort reform should not forbid reasonable recoveries or encourage festering problems.

Immigrant Pleas Crushing Federal Appellate Courts

As caseloads skyrocket, judges blame the work done by the Board of Immigration Appeals.

By Solomon Moore and Ann M. Simmons

Times Staff Writers

May 2, 2005
Access to the legal system can also be denied by limting resources or overburdening those that exist.  We are familiar with the burden that criminal cases place upon our trial and appellate courst.  However, access can be limited by administrative actions as well.  In May, 2005 immigrants fighting to stay in the United States were flooding the federal appellate courts with cases, creating huge backlogs and fundamentally changing the character of the second‑highest courts in the nation.  Bearing the brunt of this sudden surge was the San Francisco‑based U.S. 9th Circuit Court of Appeals. In the year ending June 30, 2001, the immigration caseload was 965. It skyrocketed to 4,835 cases in the year ending in June 2004.  The 9th Circuit is the nation's largest federal appellate court and has long had a liberal reputation, but its immigration caseload is largely driven by the region it serves: California, eight other states and two territories. The court's 24 judges consider myriad cases that must now compete with the ever‑growing immigration backlog. 

The cases inundating the circuit courts came from the Board of Immigration Appeals, a quasi‑judicial body appointed by the U.S. attorney general.  The caseload was, in large part, a consequence of then‑Atty. Gen. John Ashcroft policies intended to clear backlogs "gravely undermines the enforcement of our country's immigration laws."  To speed up the process for certain cases, Ashcroft directed the BIA to either approve cases or send them back to immigration courts outright. The officials, who responded to questions in writing, added that the reforms also hastened the deportation of illegal immigrants, "some of whom posed a threat to our nation."  Critics said the BIA reforms hobbled the agency. 

Jurists, legal scholars and immigration lawyers interviewed argued that the BIA reforms came at the expense of the nation's circuit courts. Ashcroft(s successor, Alberto R. Gonzales, acknowledged that immigration cases were beginning to bog down the federal judiciary.  

Unfettered access obviously has its problems as well.  Fairness, a necessarily vague concept which changes with times and circumstances is inherent in the process which is the Rule of Law.  There must always be a balancing.  This also gives the Rule of Law an aspect of universality.  What is fair at one time and place may not be at another.  What is fair to Americans does not have to be the same as what is fair to the Chinese.  Only the process must be the same.  It does not needto nor does it, the process alsways lead to the same conclusion.  This must be seen as a strength of the Rule, not a weakness.  

While access is better in the United States than most in not all other countries, recently there have been numerous and varied attempts recently to restrict access to our own legal system:

The Supreme Court upheld the IRS( denial of favorable tax treatment of attorneys( fees.  Where the recovery, itself, is taxable income, in many cases the net recovery by the plaintiff on a judgment could be zero or, worse yet, the successful plaintiff would owe more money to the government than the net recovery.  

The Supreme Court upheld the right of securities brokers to force their clients into arbitration, denying them access to the courts. 

Budget cuts restricted access by limiting the judges and courtrooms available.  Congress declined to give the courts any emergency money to deal with the Supreme Court(s recent rulings on sentencing guidelines which will drastically increase the burden of the courts.  

Congressman John Hostetler of Indiana wants to introduce a bill to remove a Federal right of plaintiff(s attorneys to receive fees in civil rights suits brought to enforce the separation of church and state.  

Immigrants fighting to stay in the United States are flooding the Federal Appellate Courts with cases.  With not enough judges available, cases take longer and longer to hear, stretching the resources of litigants with the result that those with fewer resources often get short shrift.  

While it is difficult to see the immediate effect of these restrictions on access to justice, in Third World and developing countries, the effects of restrictions on access to justice are obvious.  In Mexico, for example, access is so restricted that there is little hope of vindication of personal or economic rights.  Black markets and shadow economies exist where the only justice is the justice of the street.  Lack of access devastates the economy.  Because legitimate business interests cannot be protected, resources are wasted, lost or diverted to the shadow economy.  Middle class businesses fail and there are fewer members of the middle class in between.  The result is an increased gulf between the rich and the poor. 

Moral and economic progress and the success of our nation are dependent upon continued access to the courts to remedy harms inflicted upon citizens, both rich and poor.  Access to our courts is no less than the fulfillment of the Declaration of Independence that "all men are created equal".  Unfairly, restricting access to our courts is a denial of that Declaration.

A hallmark of access is the concommitant proliferation of attorneys.  One would hypothsize that those countries with the most attrneys, with some monor variations, would be the most economically successful as wellThe United States has more attorneys per capita than any other country in the world.  Some would say that this is the result of our affluence.  Rather, the desirability of access would compel the conclusion that our affluence is the result of attorneys.  Our surfeit of lawyers creates and maintains the success and vigor of our system of justice.  In other countries where there are few attorneys, other institutions resolve disputes.  Those institutions involve political relationships, business relationships and family relationships.  Influence, money, and shame which drive those institutions become the arbiters of a person(s destiny not a jury of peers.  The rationale is that these methods of dispute resolution make for a more efficient and workable society.  The United States( system, so the rationale goes, is so overloaded with attorneys that it must fall under the weight of its cost in time and money.

Japan immediately comes to mind as a system dependent upon discipline, honor and relationships but few attorneys compared to the United States.  Will Japan(s system be more likely to endure economic downturns, to chart new paths?  The Rule of Law encourages creativity and competition.  It is the ultimate free market force.  It is the protection of the entrepreneur and his creations that make the United States a magnet for talent and rewards that talent most abundently. Who has done more for our economy more recently, Bill Gates or General Motors?  Government subsidies and monopolies do not foster creativity or competition.  In the long run risk and competition, the protection of the rights of the newcomers should lead to the answer that while countries like Japan can keep pace temporarily, they will falter because of the very institutions that make them relatively successful.

It is because of our abundance of attorneys, not despite them, that the United States is the world leader in human rights as well as in economic success.  This leadership is the necessary by-product of the judicial system that is the world(s most successful and has the most integrity.  The dollars and the humanity flowing to our shores demonstrate the faith that the world has in the stability of our judicial system.

Social justice, not monetary gain, was the primary reason for the growth of our legal system.  The great leaps forward in the growth of our judicial system have coincided with times of social upheaval in the United States.  The Revolutionary War, The Civil War, the anti-trust movement, women(s suffrage and, most recently, civil rights and the peace movement are just a few examples. 

In the early 1960(s law was still a relatively sleepy profession.  Law schools had plenty of seats available and competition for admission was slight compared to most professional graduate schools, particularly those in the areas of science and engineering.  With the civil rights movement and the anti-war movement making great gains in the courts, the late 60(s saw a radical shift of intellectual and moral talent.  Idealists left other graduate schools or professions in droves and by the mid 1970(s competition to enter law schools was at an all time peak and rising.

Attorneys are often made to  accept criticism for exemplifying everything that is wrong with the legal system.  It is a criticism that should be born with pride.  Attorneys are mere reflections of those thousands of souls who want their day in court and a chance to vindicate their rights.  Each person who takes the dreaded step of retaining an attorney provides proof that not only are personal and property rights being upheld and vindicated, but that people believe the system can help them.  Attorneys should be proud of their role and their numbers.  This very aspect makes our system of justice work well.  Attorneys have made possible the growth in human rights and economic rights that are represented by the United States( leadership in those areas.  Regardless of what people say, those same people will continue to bring themselves to this country for the personal and economic rights that attorneys create and preserve.

The system can be improved.  It still denies access to many.  But, despite its faults, it is the most accessible and successful legal system in the world.  That it is wedded to the most successful economy in the world is not a coincidence.

Fair Courts
The integrity of our judicial system depends on a number of elements.   Contrary to my friend(s perception, foremost among those elements are an independent judiciary and the right of independent judicial review.  The fairness of the judicial system is also affected by funding, the appellate process, the fact finding process, the right to a jury trial, the right of a judge to exercise discretion, and other factors.

We can also take this principal to the community of nations that we see in trouble around us.  Afghanistan, Mexico, Argentina,  and Colombia all come to mind as countries that need rebuilding.  All voices speak to the imposition of executive governments, with almost none speaking to the establishment of an independent judiciary which can enforce the Rule of Law.  For example, a report from Afghanistan was as follows:

KABUL, Afghanistan, Dec. 21:

Afghan factions agreed in talks in Bonn, Germany, to set up a six‑month interim government to replace the Taliban. Included in the deal is the dispatch of a multinational security force.

But some members of the interim Afghan government say the peacekeepers will not be permitted to use military force, disarm belligerents or interfere in Afghan affairs.   

The Security Council, however, authorized the use of (all necessary measures( to allow the new government and the troops themselves (to operate in a secure environment.(
MSNBC NEWS SERVICES
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What is missing from this picture is an independent judiciary and a fair system of courts as called for by the Rule of Law.  Our forces focus on providing military support for a provisional government in the hope that it will establish a just and free society under the Rule of Law.  Just verbalizing the thought is enough to show how fanciful that is.

We need not stand by waiting and hoping that some faction which has never heard of nor seen a working justice system will somehow create one out of thin air.  Instead, as a Foundation with the mission to support the Rule of Law, we should be reminding our country that it is built on the Rule of Law and we should be lobbying for the establishment of a body, perhaps U.N. supervised, to see that an impartial judiciary is appointed. The judiciary should  represent all factions in Afghanistan and the rulings of that judiciary must be given effect, as an equal and independent arm of the provisional government.
On a recent trip to Cuba by a Beverly Hills Bar delegation, the primary focus was legal research and discussion.  While we expected excitement on the trip, we did not expect it to come from the professional portion of our agenda.  However, we underestimated the effect that 18 attorneys from varied disciplines could have on the representatives of the Cuban legal system that we met.  In each session we challenged our hosts to compare the benefits of our system to theirs.  One interchange, however, crystalized one of the most vital elements of the Rule of Law, the right of judicial review.

We were invited to meet with representatives of the Cuban Bar Association.  We were told, whether it was true or not, that one of the panel members with whom we would meet was a member of the Cuban Supreme Court; a second panel member was a representative of the Bar Association who would explain Cuban law to us; and the third was another representative of the Bar Association whose function wasn(t clearly defined for us but whom we quickly assumed was a party functionary  who meant to see that the right information was conveyed to us.  

Initially, we were given a lecture on Cuban law and the Cuban Constitution which we learned was not dissimilar from the United States Constitution.  It derived from the constitution of the former Soviet Union.  We were told how the Cuban legislature in its great wisdom would never pass an unjust law.  There would be much study to insure that laws were not only just, but met the needs of the population.  It was explained to us that just as in the United States there were courts, right to counsel, etc. all designed to carry out this fair and just legal system.  It did not take us long to focus on a critical missing element.  What happens if one of the rights guaranteed to an individual under your constitution was in conflict with a law passed by the Cuban legislature or with the manner in which the law was enforced by El Presidente?  This parry was deflected several times: "Justice will prevail", "You are entitled to an attorney", and "Our laws are fair".  Finally, when it was apparent that our advance would continue, we heard the answer:  "We have no right of independent judicial review".  We all relaxed into our seats.  This was really the issue.

In 1803 in the American legal system experienced an incredible turn of events. Chief Justice John J. Marshall, presiding over the case of Marbury v. Madison,. in the face of all logic and having no visible means of support, declared the right of independent judicial review.  A judge, sitting in a court with no army to back him up, could tell the President, the commander-in-chief of the armies, and the legislature elected by the people that they were wrong and that they were expected to obey the order of the Court though  nowhere in our Constitution did it say that.

Over the years the willingness of the United States as a people to listen to the judicial process with its vigorous debates and independent fact-finding role have brought this country both moral and economic greatness.  While many would attribute our success in these areas to "traditional values" and to natural and strategic resources, it is clear that our values and economic structure are the result of our legal system not vice versa.  Traditional values had no problem with slavery, child labor, denial of the right to vote and economic rights for women, segregation and discrimination, and predatory economic practices resulting in unfair competition and unsafe products and unsafe working conditions.

How disquieting to be reminded upon our return to the United States that the right of judicial review by an independent judiciary is under attack here at home.  Chief Justice Rehnquist has commented recently upon the increasing attacks on the judiciary including attempts to restrict the jurisdiction of the Federal Courts and threats made to judges who render unpopular decisions with the warning that this will happen to other judges should they dare to follow in the offender(s footsteps.  The principal of an independent judiciary is being lost in a sea of intolerance.  

Fair Laws
Recently, I began a dialog with a legislator.  We are discussing the relative merits of the Rule of Law as opposed to what is referred to as "Natural Law" which he equated to religious moral values.  From the legislator(s point of view, this is an important question.  The Rule of Law requires that laws be fair.  Natural Law invokes a constant, superior law in which preferences are allowed and often desirable. Disparity in the treatment of women or minorities has often been seen as reasonable.  For thousands of years slavery and the denial of basic rights such as the right to own prpoerty or vote was not seen as wrong.  We can appreciate the progress in human rights in recent centuries brought about by fair laws.  I argued that the emerging fairness is due to the Rule of Law rather than Natural Law.

The Rule of Law is a relatively new development. Historically, rule has been the right of kings and of religious leaders who sought to control those kings.  In western civilization the steps along the road to the Rule of Law are the highlights of our history.  In 1066, nobles extracted from King John of England the right to be judged by their peers as memorialized in the Magna Carta.  While we remeber King Henry the Eighth for his marital adventures, his desire to be free of church control led him to severe ties with the church in Rome (and to establish his own Anglican Church which he could control).  Our own revolution and independence from England were brought about by the need to be free from taxation without representation.  Our Constitution separates religion and state.  The Bill of Rights sets forth basic rights and principles to protect citizens from the government.  In 1803, when Marbury v. Madison added the right of independent judicial review, the Rule of Law as we generally know it was born.

Disparate treatment of minorities, women and the economically disadvantaged were some of the moral issues reexamined by an independent judiciary applying the Rule of Law.   Decisions rendered by an independent judiciary recreated so-called traditional, immutable core values of morality.  At one time or another, those (values( included slavery and racial discrimination; the exploitation of laborers, including child labor; the denial of suffrage and economic rights to women and religious intolerance.  These (values( were rejected and replaced by a morality founded in the Rule of Law.

 Together the process of examination and evaluation so created has overturned many traditional values in our 229 year history. 

Historically, traditional morals have failed horribly in the area of minority and women(s rights and tolerance.  Despite the power and influence of traditional moral institutions, that force was not exerted to condemn intolerance or to create the acceptance and equal rights that define a moral society. 

Brown v. Board of Education, 347 U.S. 483 (1954) was the culmination of numerous state court and federal court decisions examining the fairness and constitutionality of laws that provided for segregated education. In holding that separate was not equal Brown overturned those laws and the Civils Rights movement was born.  It set out to establish that our laws needed to be non-discriminatory and fair.  Ten years later, a series of judicial decisions upholding the Civil Rights Act of 1964 brougth the movement to its acme and created a revolution.  It was a continuation of the revolution begun by our founding fathers begun when Chief Justice Marshall, with his 1803 decision in Marbury v. Madison, established the Independence of the Judiciary and the right of judicial review.  

Non-minorities have dim memories of the open intolerance and racial bigotry and hostility that existed fifty years ago.  To the minorities among us who were subject to that bigotry and hostility, those memories are not by any means dim.  They are vivid and still a reality. They mean still having to defend every gain or right. They mean always fearing that the bigotry and hatred, though less open, will strike again, taking life or property.  

Religious tolerance is an element of fairness to be reflected in our laws.  The persuasive power of religion is particularly important in demanding and implementing non-discriminatory laws. Religious intolerance such as that facing us today, is a destructive force to be avoided.  As was seen in World War II, when Danish churches promoted the moral imperative to save the Jews from the Holocaust, most Jews in that country survived.  This was in contrast to the moral abandonment in other countries such as the Netherlands which led to an opposite result. Despite the long-standing moral imperative to exert this leadership, Lemon v. Kurtzman, 91 S. Ct. 2105 (1971) reminded us that intolerance is a constant danger: (The history of many countries attests to the hazards of religion's intruding into the political arena or of political power intruding into the legitimate and free exercise of religious belief.(  Justices Douglas and Black, in a concurring opinion, reminded us of our own country(s religious conflicts.

In law schools in 1967, there were 1% to 2% women and as many or fewer minorities.  By 1972, near the end of the Vietnamese War, a remarkable transformation had taken place.  Women comprised 10% to 15% of the law school class and their population was rapidly on the rise.  The same was true of minorities.  A revolution had taken place based upon the overturning of discriminatory laws and the enactment of laws designed to protect civil rights.  In those years, from 1967-1972 the morality of fair laws, civil rights and tolerance emerged.  There was a recognition that laws, to be fair, had to provide opportunity and encouragement for women and minorities to enter the professions.  

Other judicial decisionempahsized the need for fainess in the law.  In Reed v. Reed, 404 U.S. 71 (1971) the Supreme Court held unanimously that, pursuant to the Fourteenth amendment, women were entitled to equal protection under the law. This and other decisions, in championing civil rights, including the rights of women, had created a more integrated, more diverse and competitive environment.  The population of women and minorities in professional schools quickly rose.  A generation of women and minorities eager to assert their rights and places in our nation=s society boldly stepped forward.

In each case, it was an independent judiciary applying the Rule of Law that produced these significant moral gains over the last fifty years.  Minority rights, women=s rights and tolerance for religious and ethnic minorities gained substantial legal and moral approval.  We see the differences in our society. While it is clear that the process is not complete, it is a much better, more moral, country and world that we live in today.

A contrast is seen in the Iraqi Constitution now being proposed.  It chooses the Natural Law (Islamic Law as determined by clerics) approach.  Natural Law invokes a constant, superior law, while the Rule of Law invokes not a fixed law but one that is the result of a process of fairness and reason, imposed by the limits of our Constitution.  Instead of the process which is the Rule of Law, the Iraqi constitution postulates a set of natural laws which are divined by clerics and not subject to question. Basing the Iraqi Constitution on Islamic Law relegates Iraq law to the vagaries of the disputes between clerics.  Were we to obscure the separation of church and state and make our Constitution subject to Natural Law, we would face the same fate.

The Natural Law approach features obedience to religious decision, placing in the hands of clerics the ultimate decisions of what is right or wrong.  When does life begin, when does it end, what are the rights of racial and ethnic minorities, of women?  Natural Law, as a fixed set of laws, once announced by clerics resists change because they are seen as immutable. 

The immutability of Natural Law is a myth.  Religions have and continue to change their immutable laws.  While laws and decisions change only irregularly, they do change. Religions have changed their positions on the instant that life begins, on abortion,on torture, slavery, the rights of women and on tolerance.  Clerics nevertheless assert the immutablility of their Natural Law and their r ight to be the sole arbiters of the meaning of the law.  The clerics then provide answers which their followers must obey.   This is in  contrast to the Rule of Law model which provides processes, first in the legislature, then in the courts, for those who agree or disagree with a court(s or a legislature(s answers to these questions.  

The Rule of Law admits to and allows for an ever evolving response to these questions to meet changing circumstances or simply to improve upon itself.  The Rule of Law as a process, does and will make mistakes.  The process, however, by its nature is agreeable to change when the circumstances present themselves.  Over time, if there is sufficient independence from pressure groups, those mistakes should be corrected. 

While we might initially comfort ourselves that our laws are now fair, the struggle to maintain the fairness of our laws is constant.  Seeing the problems of a discrinatory, sectarian state in Iraq but dismissing or underestimatingthe possibility in the United States, would be wrong.  Women(s rights are one example of how wrong it could be.  While we openly fear for women(s rights in Iraq, our Constitution, secular as it might be, did not adequately provide for women(s rights or even give them the right to vote.  The process of the Rule of Law and at least one amendment to our Constitution glacially move us closer to women(s equality under the law.  Still, Natural Law, with frequency, declares women to be subservient and to be unqualified to be leaders in their religion.   Some religions will differ on these issues.  If Constitutional law is expected be consistent with Natural Law, how does a court choose which competing view to adopt?  Do we outright adopt Judeo Christian moral pronouncements and reject conflicting pronouncements for the Hindus, Buddhists and Muslims? 

The obedience aspect of the Natural Law approach is particularly destructive.  It fosters obedience as morality.  Dissenters become immoral.  Suggesting that one set of clerics has the correct answer to a moral question sets the stage for a battle between right and wrong.  We see the extreme in Iraq with the obedient committing suicide and killing others with themselves all in the name of a moral right.  We, including most Muslims, see this as morally wrong.

This differs only in degree from a declaration that life must begin at conception and that killing an abortion clinic worker is a moral act because it is in defense of life.  The abortion clinic worker, operating within the moral framework of our Constitution, is railed at by religious leaders as a murderer.  While most condemn such killing, a significant minority would say they understand it.  There are websites and databases that facilitate it.  How is this grounded in Natural Law when we know that, over the centuries, views have changed?  Noted religious scholars, including St. Augustine, have disagreed.  Yet instead of an acknowledgment of differing opinions, Natural Law proponents see a violation of morals to be denounced.  

Our Constitution guarantees freedom of religion and with it the right to develop our own personal morality, subject to the law.  It is not a perfect document.  There have been 32 amendments over the years.  Not all of them were successful.  Despite the need for amendment from time to time, we all agree that the limit of our courts, our laws and our conduct is our Constitution.  The Constitution and its guarantees of fairness and equality, not Natural Law, must be allowed to stand as the boundary and definition of our laws and mores.

Fair Administration
Major Garrity was in charge of detainee in‑processing and out‑processing operations at Camp Bucca Interment Facility in southern Iraq from March 2003 through January 2004.  At a time when it would have been much easier and less noticeable for her to ignore basic prisoner rights, she stepped forward to insure that the internment facility at Bucca recognized basic human values and took steps to ensure that every detainee at Camp Bucca was afforded the protection provided under the Articles of the Geneva Convention. 

Among those steps was a significant effort to work with the International Committee of the Red Cross to confirm that conditions at Bucca met international standards.  She also worked directly with The Coalition's Security Detainee Review Board and Magistrate Cell to ensure that each detainee was afforded due process to include personally serving each detainee with a Notice of Appeal so that they could pursue a determination of status review. As a result of her heroic conduct she won for the United States the respect and support of the local Iraqi population.  That this occurrence of respect and support is so rare highlights the importance of fair administration in our conduct in Iraq and how it has been so absent.

Fair administration is necessary to the Rule of Law.  Our rights are dependent on fair and equal enforcement of the law. The principles of our system are most severely tested when they are applied in the heat of war to our enemies. The United States has long recognized this principle through treaties such as the Geneva Convention. It is during difficult times that people of strong moral character step forward to support our system and Rule of Law. You can well imagine the courage and moral fiber that it took for Major Garrity to step forward at the time she did.

Discriminatory enforcement is well known to racial and ethnic minorities.  Driving while black or brown, and now (middle eastern( is a too familiar occurrence. Aformer president of the Beverly Hills Bar often recounts his trip home from his inauguration into office at a Beverly Hills hotel.  With his family, in his sedan, a non-drinking man of color, he (arouses( the suspicions of the local police who then stop his car and make him get out for questioning, all the while his young children learning an indelible lesson in discriminatory enforcement of the law.  

 

Seeing arbitrary searches we are conditioned to see the dictator in Cuba and receptive to the thought that a dictator unchecked by the Rule of Law would and had caused the ruin of his country.  In the United States we have an elected President as opposed to an arbitrary dictator.  Certainly we shouldn(t equate the two.  There is, however, still an analogy to be made.  

While we have a history and institutions which diffuse the possibility of an absolute dictatorship, we must still recognize the dangers of a lesser form of tyranny.  Under the Rule of Law, the Executive, the Legislature and the Judiciary each have their role to play.  Studies have shown that role players very quickly assume the qualities of the role to be played.  The Executive is an administrator and enforcer.  A good administrator assumes qualities consistent with these roles.  The job of a Legislator is to respond to the needs of a constituency for a set of fair and just rules.  The Judge is to make fair and independent findings of fact and law.  

Unlike the Judge or the Legislator, the Executive is called upon to administer the law fairly based upon circumstances which call for an infusion of pragmatism.  When laws conflict, he must choose between the laws and when they are unclear, he must choose an interpretation that may be second guessed by a judge or jury.  Consider how differently twelve good and true people might act if on one day they were thrust into the Executive role and called upon to enforce laws, on the next day they were called upon to listen to their constituency and enact the laws, and yet on the third day were asked to set aside the demands of any constituency, whether political, philosophical or religious and, instead, being pledged to listen only to the facts and law given to them and were called upon to make the most honest decision they could.  It is not only the identity of the individuals, but the roles they are called upon to play that make the process of the Rule of Law what it is.  As Pogo once said "We have met the enemy and he is us."

Despite the difficulties, the process of fair administration should not be bogged down by indecision.  The process will take its course, attempt to take into consideration the circumstances of the moment, the need to act to prevent potetntial harm,and limited or defective information.  Any correction then needs to allow those enforcing the law to do their job with approved methods that can be carried into action.  Fair administration can be stifled and contempt for the law fostered if the law is seen not as fair, but as arbitrary.  HIstorically law enforcement used coercive tactics meant to secure convictions without overly concerning itself with the truth.  Courts coreectly foresaw that rights were being trampled.  Gideon, Miranda and other defendants, became household names signalling the courts enforcement of suspects rights. Neither the courts however nor the law enforcement system has yet to offer a solution that would preserve the fairness and integrity of the system.  Fairness in enforcement would lead to a best attempt at seeking out the truth, convicting criminals, relasing those whose guilt couldn(t be proven beyond a reasonable doubt and creating a belief in the integrity of the system respected by law enforcement and criminals.  Unfortunately, our Supreme Court faltered in its attempt at crafting a result that could be implemented.  Law enforcement is left feeling it has an impossible burden, leading some to (cut corners(, creating the evidence they need when they have decided a suspect must be guilty.   Criminals seeing no rhyme nor reason to when evidence against them is admissible or fabricated, perceive that is is all a game.  Those of us in the mainstream culture may perceive the gamesmanship, but view it as a necessary part of keeping society safe.

Fairness and integrity, were they issues to be considered when balancing an individual(s rights against society and its formidable resources, might suggest other solutions.  Evidence which is reliable should be admitted, after all the goal is truth.  Violations of rights should bring discipline in a measured way that encourages openness in disclosing and reviewing violations and at the same time promoting better practices and performance, not necessarily punishment.  Individuals whose rights have been significantly impaired should have recourse, especially those who are proveably innocent.  The difficulty of recovery and the extent of recovery should be limited for those whose illegal conduct caused their own harm.

All are subject to the Law

The hero on a current television series is routinely tortured and himself tortures his enemies in the war between justice and terror.  Our hero is ur last line of defense against terrorism and the preservation of our way of life.  They do it because they are evil, we do it out of necessity because it is the only response they understand and willmake them fear if not respect us.  Killing and torture, so the story line goes is the way to preserve and extend democracy.  Were it only a television show, it would be questionable, but at least entertainment.  When it is a relection of our national mores, it is a cause for concern that undermines the principles we stand for including the Rule of Law.  

Our President has recently stated on several occasions that the laws don(t apply to him or his administration.

The war in Iraq will never be won so long as we continue to violate our own basic principles.  Until we consistently recognize basic human rights, follow the Rule of Law  and use leadership to effect change instead of abuse and force, we shall never defeat terrorism.   Abuse and violence teach abuse and violence.  We have been goaded into the use of techniques such as "waterboarding" and other coercive techniques.  These practices which, if not torture, certainly are abusive.  At least one group, attorneys, have been unequivocal on the point.  Prisoner abuse is a basic deprivation of human rights and is contrary to the Rule of Law.  This issue presents an opportunity to compare the legal version of morality under the Rule of Law with other institutions.  Our elected representatives, the media academia and religion offer their versions of morality.  When and how will these other institutions step forward?  When and if they step forward, how will they apply their principles to the subject? 

While lawyers and the justice system, by and large, seem to have come to the clear answer that individual rights should be respected and that cruel and inhuman punishment is to be avoided, Congress, the President and his administration seem to be more relative in their approach.  Abusive treatment of prisoners is seen as regrettable, but ultimately justifiable because it is in the best interests of the country.  The operative principle is political acceptance, not law, not due process and certainly not morality.  Saying it will protect us from terrorism and having public acceptance is enough.  

Of course, not all legislators agree with this concept.  Some, who have gone to war themselves, argue that in the long run more people, including our own soldiers, are hurt by such a policy.  It sets a bad example and it creates a rationale for a justification of abusive conduct by our opponents, including justification for the combatant(s activities themselves.  A few individuals have also stood up, primarily retired military personnel including General Colin Powell and a number of other generals.  

There is a marked absence, however, of comment from any traditional moral sources.  Morals, as we are often told, must be based upon immutable principles.  The Rule of Law finds its basic principles in basic human dignity, the right to be free from cruel and unusual punishment, the right to due process.  Perhaps, the hesitancy comes from the fact that the argument in favor of these coercive tactics is that they are justified under the circumstances and they are done in order to save lives.  Perhaps no one wants to make the argument for the "moral balance".  

There is also the underlying assumption, imbedded in our nation(s fabric,  that the desired outcome can only be brought about by force and coercion.  If it is difficult to find somebody who is against torture, it is even more difficult to find someone who believes that there is a greater likelihood of success, i.e., the avoidance of sneak attacks, the discovery of secret information, etc., by respecting human rights as opposed to by a denial of human rights as opposed to coercion and force.  The comment is made that torture is an esoteric issue, too challenging and dense for the general public. Recently, support for the concept that war, torture and abuse are not productive tools against terrorism is unexpectedly being provided by our intelligence agencies who have concluded that our efforts in Iraq increase rather than diminish terrorism. 

The war against Iraq has provided at least one excellent example that providing human rights to prisoners will succeed where abuse and degradation will not.  Camp Bucca is the the While everyone remembers Abu Ghraib, an equivalent prison camp exists in the south of Iraq near Bucca.  In the early days of the war, Major Stacey Garrity was in charge of prisoner processing.  Unlike the failure of leadership at Abu Ghraib, Major Garrity stepped forward and threatened to report abuses to the International Red Cross.  As a result, the abuses of Abu Ghraib were avoided.  The prisoners, even while they were treated as prisoners, recognized that their basic human rights were respected.  When released, they became promoters of peace in the community and additionally turned over valuable information to their U.S. captors.  

Despite the spectacular failure of policies at Abu Graib and the underreported success of the respect shown to prisoners at Bucca, we are collectively doubtful of the effectivenes of following our own principles and quick to rationalize continued support for abuse and vi0olence.  If you think you are not a part of the problem, try to recall when you did not support violent conduct by the (good guys(.  Unfortunately, we are not taught to believe in the basic goodness of the human spirit nor the effectiveness of doing the right thing.

We will win the war in Iraq when we, starting from the very highest leadership, show respect to the people of Iraq including our enemies.  I hope that I(m wrong when I say that our moral institutions aren(t willing to step forward and take a moral stand.  I hope that I(m right that the only moral stand is to forbid the abusive and degrading treatment of prisoners.

Robert E. Hirshon, when he was president of the American Bar Association, in 2001, predicted that we would face these issues:

(As Americans move forward from the shocking events of September 11, we must develop actions that permit prompt and effective investigation and prosecution of those responsible for these heinous acts... But despite the special measures we will need to take to battle terrorism, we must remember that our strongest weapon against anarchy and human destruction continues to be the rule of law.

(The terrorists who attacked our county would like nothing better than to destroy the fabric of our democracy.  We cannot allow them do that; we must keep our passions in check and remain firm against ethnic or religious scapegoating.  The terrorists also seek to affect our daily lives by putting us in a state of fear so that we cannot conduct business as usual.  We must fight these fears by maintaining control of our lives and by finding a new comfort zone of living...

(As Americans we share a common burden, a responsibility created by our citizenship.  It is one for which lawyers are particularly prepared, and which we are ready to embrace... 

(...I have created the American Bar Association Task Force on Terrorism and the Law.  The task force draws on a range of experts: a former general counsel of the Central Intelligence Agency and the National Security Agency; a retired brigadier general from the United States Army; and experts in the law of business, immigration, civil liberties, aviation, international affairs, technology, crime and civil liability.    The task force already is analyzing congressional and Administration proposals, and is prepared to help find an appropriate balance between national security and individual liberty...(
 Unfortunately, we know today that these fears have been realized.  James Podges writing for the ABA Journal recently noted:

(The outcome of the ongoing battle between the Bush administration and leading Republican senators over rules governing interrogations and trials of enemy combatants will have a very real effect on the ability of the United States to persuade developing countries to adopt democratic concepts of the rule of law, several speakers told a weekend gathering of international lawyers in Chicago.

The Bush administration(s current policies on handling terror suspects threaten to undermine rule of law efforts, according to London lawyer Francis Neate, who is president of the International Bar Association. 

"(The United States has an idealistic idea of its legal principles, and a large part of the world bought into it, and now [the world is] buying out of it,( ...Symposium keynote speaker Mary Robinson, former president of Ireland who later served as U.N. high commissioner for human rights, said, (The language of war has made it easier for some governments to introduce new repressive laws to extend security policies, suppress political dissent and stifle expression of opinion.( 

And Lord Peter Goldsmith, attorney general of the United Kingdom, said, (My argument to you today is that maintaining a commitment to the rule of law is a key element in winning the war of values and thus in defeating the forces of extremism, of chaos and of terror.(
In summarizing the symposium, rapporteur Stephan Landsman said that, after the upheaval of World Wars I and II, society was at a "moral crossroads," and "the world turned to law to save itself," giving rise to a growing structure of international law and agreements such as the Geneva Conventions. The United States was a leading advocate of that system, he said, "which gave it the moral high ground that helped it win the Cold War."

But in recent years, the U.S. government has turned away from that system, "and the rule of law faltered, both here and around the world," said Landsman, a law professor at DePaul University in Chicago.

"And then came 9/11, and we are standing at another moral crossroads, when someone must step forward to point the direction," Landsman said. "Who will it be? There is no doubt that it must be lawyers."

(Similar concerns were expressed by U.S. Supreme Court Justice Anthony M. Kennedy in August when he addressed the ABA Annual Meeting. Kennedy warned that democratic rule‑of‑law principles may be losing ground, especially in developing regions of the world.)

The symposium(the first gathering of its kind jointly sponsored by the two associations(brought together some 300 bar leaders from around the world to discuss how to advance the just rule of law in regions where it often has been an alien concept...On June 29, the Supreme Court ruled in Hamdan v. Rumsfeld, No. 05‑184, that any tribunals created by the government to try suspected terrorists must meet the guidelines of the Geneva Conventions of 1949...The Bush administration ...had urged Congress to adopt legislation that would ...have redefined U.S. compliance with the Geneva conventions (which include provisions on treatment of prisoners of war(to provide for harsher interrogation of terrorism suspects...administration officials also had warned that anti‑terrorism efforts would be undermined without legislation that gives the CIA a legal basis for using "alternative interrogation practices" in questioning suspected terrorists.

Robinson said the U.S. government(s declaration of war on terrorism carries significant legal overtones.

"The United States has, often inadvertently, given other governments an opening to take their own measures which run counter to the rule of law and undermine efforts to strengthen democratic forms of government," Robinson said. "The language of war has made it easier for some governments to introduce new repressive laws to extend security policies, suppress political dissent and stifle expression of opinion of many who have no link to terrorism and are not associated with political violence." 

The language of the fight against terrorism "has also led to Orwellian euphemisms," Robinson said, "so that (coercive interrogation( is used instead of torture or cruel and inhuman treatment. Kidnapping becomes (extraordinary rendition.( "

...Among the principles that should not be compromised, Goldsmith said, are prohibitions against torture and the right to a fair trial. Accordingly, the British government(s view is that "the prohibition on torture is simply nonnegotiable," he said, and "we have rejected reducing the burden of proof for terrorism offenses and allowing secret evidence in terrorist trials."...Neate cautioned against developed nations taking a "colonial" approach to rule of law initiatives around the world. 

"We must show proper respect for cultures other than our own and a willingness to learn from them," Neate said. "An approach that says, (This is how we do it,( simply isn(t enough."

Popular television aside, the administration has failed to realize that its strategies violating the Rule of Law are leading to failure.  It is a lack of values not money and munitions that are causing our failure in Iraq.  Our national belief in violence as a way to spread democracy and the Rule of Law are at the heart of our failure. 

An article by Suzanne E. Evans, written for the Daily Journal, summarizes our historical resort to violence in times of stress:

        Since the ratification of the Bill of Rights in 1791, Americans have struggled to balance individual civil liberties against the interests of national security. In times of national crisis, such as the current crisis precipitated by the acts of terrorism in New York and Washington, D.C., this constitutional tug‑of‑war is thrown into sharp relief: As threats concerning the internal security of the nation escalate, so declines our nation's historic commitment to preserving civil liberties.

        It thus should come as no surprise that policy‑makers in Washington are proposing new counterintelligence and counterterrorism policies and laws that will eclipse civil liberties significantly by radically expanding the government's jurisdiction over suspected terrorist "cells" and organizations. 

 
       This is, of course, an understandable and predictable reaction, as our nation's history is littered with instances in which the federal government willingly has sacrificed constitutionally enshrined freedoms at the altar of national security.


 
       In the years immediately following World War I, for example, a wave of popular fear and hysteria swept across the nation because of the Bolshevik Revolution in Russia and the perceived threat of a worldwide communist movement to overthrow capitalism. Anxieties intensified in 1919 and 1920, when a series of bombs were discovered in packages addressed to such prominent American citizens as J.P. Morgan, John D. Rockefeller and U.S. Supreme Court Justice Oliver Wendell Holmes. 

        Then, in September 1920, the unthinkable happened: A bomb exploded on Wall Street in New York City, killing 38 people and injuring hundreds more.

        Earlier that year, on Jan. 1, 1920, Woodrow Wilson's attorney general, A. Mitchell Palmer, ushered in the new year by ordering raids on every suspected communist and radical cell in the nation. In all, more than 4,000 people were arrested and had their property summarily confiscated. Convicted of no crime, nearly 600 individuals were eventually deported.

        Two decades later, during World War II, the federal government once again sacrificed constitutionally guaranteed rights in the name of national security. In early 1942, in the wake of the horrific attack on Pearl Harbor, more than 110,000 Japanese Americans on the West Coast (two‑thirds of whom were U.S. citizens) were removed forcibly from their homes and "imprisoned" for months in internment camps...

        But of all past constitutional invasions, perhaps none can compare to the rampant, if covert, political repression that occurred in the years following World War II. As the United States engaged in the cold‑war politics of the 1950s, the FBI, under the direction of J. Edgar Hoover, implemented a series of counterintelligence programs ‑ called COINTELPROs ‑ designed to protect the internal security of the nation from the perceived threat of subversive and extremist groups and individuals... 

        Under the legal pretext of investigating possible violations of the Internal Security Act of 1950, phones were tapped, offices were broken into, mail was censored, bank accounts were monitored, threatening "poison pen" letters were anonymously sent and a host of other illegal and extra‑legal tactics were used in an attempt to create confusion and discord within the ranks of communist organizations.

        In the mid‑1960s, as the nation's social and political landscape began to change, so too did the intended targets of the FBI's counterintelligence programs. In September 1964, Hoover authorized the "White Hate COINTELPRO," describing it as a "hard‑hitting, closely supervised, coordinated counterintelligence program to disrupt and otherwise neutralize the KKK and other specific groups," such as the American Nazi party and the National States' Rights Party. 

        Three years later, in August 1967, Hoover initiated the "Black Nationalists Hate Groups COINTELPRO," directed against such groups as the Congress of Racial Equality, the Student Non‑Violent Coordinating Committee and the Southern Christian Leadership Conference.

        In May 1970, the "New Left" COINTELPRO was established, followed by yet another counterintelligence program directed against the American Indian movement. 

        Today, in the wake of the monstrous terrorist attacks on the United States, the specter of massive constitutional violations again has been raised. And while policy‑makers in Washington deliberate over the merits of proposed international‑ and internal‑security measures, we, as concerned citizens, would be well‑served to remember the words of Supreme Court Justice Louis Brandeis, who wrote, "Experience should teach us to be on guard to protect liberty when government purposes are beneficent. The greatest dangers to liberty lurk in the insidious encroachments of men of zeal, well meaning but without understanding."

At the heart of the current attempt to put the President above the law is an August 1, 2002 memorandum from the Department of Justice Office of Legal Counsel to Alberto R. Gonzalez, Counsel to the President, (recently rescinded by the Justice Department).  That memo concluded that for an act to constitute torture as defined in 18 U.S.C. 2340, "it must inflict pain that is difficult to endure", "equivalent in intensity to the pain accompanying serious physical injury, such as organ failure, impairment of bodily function, or even death." 

In addition to this strained interpretation of the law, the memoranda argued that the President has the authority to ignore any law or treaty that he believes interferes with the President's Article II power as Commander‑in‑Chief.  In one such example, government lawyers argued that, for actions taken with respect to "the President's inherent constitutional authority to manage a military campaign, 18 U.S.C. Section 2340A (the prohibition against torture) must be construed as inapplicable to interrogations undertaken pursuant to his Commander‑in‑Chief authority."   

and Strangely, lawyers, whom no one would accuse of being modest, hesitate to step forward to proclaim that they and their support of an independent judicairy as a part of the Rule of Law make this nation great.  The advocacy of attorneys provides the integrity that is the foundation of all its other institutions. How can a President lead or a businessman excel or a science advance unless the nation that houses them provides the integrity to carry out orders, to create a fair, free market and recognize the truth of a theory?  

Let the message that lawyers create the fertile ground for great nations by supporting and promoting the Rule of Law be the mission of our Beverly Hills Bar Association Foundation.

As lawyers we worry about our image, but lack the courage to say: Lawyers, by their vigor and their numbers, in enforcing the Rule of Law, determine the success and morality of our nation.  Proving and supporting this principal should be the mission of our Foundation.
To find additional information on the Rule of Law, I recommend "The Political Economy of Rule of Law Reform in Developing Countries" by Ronald J. Daniels and Michael J. Trebilcock, a comprehensive paper on the Rule of Law published July 2, 2004, University of Toronto.  See also "The Developing Rule of Law in China", Dr. Zhen Min Wang, Harvard Asia Quarterly, September 30, 2004 and "The Rule of Law as a Goal of Development Policy", Matthew Stephenson, Harvard University Department of Government and Law, writing for the World Bank Group.
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