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MEMORANDUM

	TO:
	Beverly Hills Bar Foundation, Rule of Law Committee

	FROM:
	Kenneth G. Petrulis

	DATE:
	September 30, 2009

	RE:
	Rule of Law, A Prism On The News


This year marks the Beverly Hills Bar Foundation’s first annual Rule of Law Competition.  This article highlights aspects of the Rule of Law and current news stories.  Details on the Competition are available at:  http://www.bhba.org/Foundation/Rule-of-Law.htm.
Rule of Law, A Prism On The News

The Rule of Law allows us to look at real world events in a rational way.  We  often see a tabloid approach in the news:  Say the first partisan thing that comes to mind and if you get enough people to agree with you, what you have said may be right.  Instead, the Rule of Law process asks us to answer questions before we speak.  The process acts as a prism allowing us to see the spectrum of issues involved.  When we hear that Roman Polanski is being arrested for a thirty year old conviction or that a dictator in Myanmar is proposing to hold elections, there are questions to be asked.  Is there is a system in place which allows fair laws, fair administration, and fair courts?

The Rule of Law defined as a process, not a rule and not a law, allows the questions and answers to vary from culture to culture and from time to time, depending on the circumstances according to whether there is economic hardship, war, or natural disaster.  Emphasizing process over fixed rule allows each culture to answer their own questions in their own way, fostering acceptance and implementation.  We may find that all cultures ultimately converge in their answers. 

The common element in the Polanski and Myanmar stories is that element of the Rule of Law that the law must apply to everyone. The dictator in Myanmar, arranging for his version of an election, says that democracy is not something that can be imposed from the outside but must be developed from the inside.  How sincere is he?  If the Rule of Law must apply to everyone,  does he agree the decisions of his country’s courts apply to him?  
The United States has had presidents passing and failing that test.  When Thomas Jefferson was President, the landmark case of Marbury v. Madison was decided. Jefferson enforced the ruling.  Later, in the case of Worcester v. Georgia, Andrew Jackson, upon learning of the decision, told the Chief Justice John Marshall, who had also decided Marbury, that he would not enforce it: "John Marshall has made his decision; now let him enforce it!"  Jackson’s failure to enforce the Supreme Court decision led to the Cherokee’s loss of their homelands.  
The same issue was raised when Presidents Bush and Obama asserted that the President, so long as he was acting in good faith, could do whatever he wanted. This leads to a popularity contest.  If we like the President, then his actions are justified and if we don’t, then we accuse him of war crimes.  
Celebrities such as Polanski often seem to be immune from the laws as well.  They seemingly use their popularity to avoid proper punishment.  When Polanski was arrested in Switzerland, the first reaction was to take a poll to decide whether he was being treated fairly.  
Our answer for Presidents and celebrities alike, whether in Myanmar or here at home, should be the same.  Viewing the issues through the prism of the Rule of Law, we should expect that in each case the matter will be resolved using a proper process. This may mean a Legislature criticizing a President or a court being asked to receive evidence concerning criminal conduct.
By looking at events as applications of the Rule of Law, we can make decisions based in fairness, not popularity.  By trusting that the process is correct, the cumulative effect of decisions over the years will lead us in the right direction.  Looking back over our history, we can see things we have done terribly wrong.  We can also see that we have overcome those missteps to become a better nation today because of the process that is the Rule of Law.  
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